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E-Discovery Issues 
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'S In 1999, the International Bar Asso- 
ciation introduced its Rules on the Taking of 
Evidence in International Commercial Arbitra- 
tion. These rules contemplate discovery of 
electronic information, but provide no guid- 
ance as to its use. They provide that a “docu- 
ment” includes writings of any kind, “whether 
recorded on paper, electronic means, audio or 
visual recording or any other mechanical or 
electronic means of storing or recording infor- 
mation.” See John M. Barkett, “E-Discovery 
for Arbitrators,” 1(2) Disp. Resol. Int’l 129 
(2007) (suggesting potential revisions to IBA 
Rules, to address e-discovery issues). 

'6 Steven C. Bennett, “Non-Binding Arbi- 
tration: An Introduction,” 61(2) Disp. Resol. 7. 
22 (2006). This type of arbitration appears, 
for example, in some state-sponsored arbitra- 
tion programs for attorney-client fee disputes 
and similar programs created for the protec- 
tion of consumers. 

'7 The AAA offers shortened arbitration 
processes for certain cases. 

'8 Rule 502 of the Federal Rules of 
Evidence has been adopted to deal with the 
issue of inadvertent production of privileged 
information. See Alvin F. Lindsay, “New 


Rule 502 to Protect Against Privilege Wai- 
ver,” Nat'l L.J., Sept. 2, 2008, available at 
www.law.com. 

19 See Kenton Hutcherson, “The Art of 
Redacting Privileged Data,” Law Tech. News, 
Jan. 28, 2008, available at www.law.com 
(attorneys may accidentally produce privi- 
leged information by redacting only the 
imaged document, leaving intact metadata 
and other file information). 

20 See Anke Meier, “The Production of 
Electronically Stored Information in Interna- 
tional Commercial Arbitration,” 6(4) SchiedsVZ 
[German Arbitration 179, 188 July/Aug. 
2008) (“In international commercial arbitra- 
tion, production of electronically stored doc- 
uments appears to be particularly challeng- 
ing, because frequently arbitrators, parties 
and counsel come from different legal systems 
which may have a different understanding of 
discovery in general and e-discovery in par- 
ticular.”). See generally Electronic Disclosure in 
International Arbitration (David J. Howell, 
ed., Juris Publ. 2008). 

71 See Robert B. Davidson & Margaret L. 
Shaw, “Arbitrators Hold Significant Power 
Over Discovery,” N.L.7., Nov. 27, 2006, 
available at www.nlj.com. 

2 Thus, the tribunal may, as remedy: (1) 
preclude the recalcitrant party from offering 
evidence on the point for which discovery is 


requested, and/or (2) apply an inference, in 
reaching its decision, that the information 
withheld would have been harmful to the 
recalcitrant party. See generally Steven C. 
Bennett, “Who Is Responsible for Ethical 
Behavior by Counsel in Arbitration?” 63(2) 
Dispute Res. F. 38 (2008) (summarizing poten- 
tial sanctions for improprieties in arbitra- 
tion). 

3 One very helpful place to commence 
any research on e-discovery issues is 
www.thesedonaconference.com. The Sedona 
Conference, composed of working groups of 
volunteers from law firms, e-discovery service 
vendors, judges and academics has spent con- 
siderable effort over the past few years in 
developing “best practice” recommendations 
in the e-discovery arena. 

24+ See Irene C. Warshauer, “Electronic 
Discovery in Arbitration: Privilege Issues and 
Spoliation of Evidence,” 61(4) Disp. Resol. 7. 8 
(2006). 

?5 See generally, Steven C. Bennett & 
Cecilia Dickson, “E-discovery May Be a Job 
for Special Masters,” Nat’! L.7., July 17, 
2006, at S5; Shira A. Scheindlin & Jonathan 
M. Redgrave, “Special Masters and E-Dis- 
covery: The Intersection of Two Recent 
Revisions to the Federal Rules of Civil Proc- 
edure,” 30 Cardozo L. Rev. 347 (2008). 
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